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RECORD
OF THE
NAVAJO TRIBAL CJUNCIL

November 6, 1975
The meeting of the Navajo Tribal Council was held
in the Council Chamber at Window Rock, Arizona on Thursday,
November 6, 1975 at 10:25 A.M.
Chairman Peter MacDonald, Presiding

Carl Beyal, Legislative Secretary-Interpreter
Ruth A. Gee, Reporter

THE CHAIRMAN: Members of the Tribal Council:
The Council meeting will now come to srder. We'll now
have our roll call.

(Whereupon, roll was called by Carl Beyal and

42 Council members were present at the commencement of

the morning session.)

THE CHAIRMAN: Members of the Council: We do
have a quorum. 1I'd like to ask Councilman from Lake
Valley, William Henry, to give us the invocation.

(Whereupon, Councilman William Henry delivered
the invocation in the Navajc language.)

THE CHAIRMAN: Members of the Council: We will
continue now with the proposed resolution that is before
the Council pertaining to Approving the Navajo Version
of the Contract for the Delivery of Water from the Navajo
Indian Irrigation Project and Reaffirming the Navajo
Position with respect to the Use of Project Lands. We
had the reading of the resolution to be continued at the
time we recessed yesterday afterncon but because of a lack
of a quorum we didn't continue, so this morning we'll
continue. Before we do that, I'd like to introduce to
you some people here.

Members of the Council, for .the last few days
you've seen a member of the General Counsel, Larry Ruzow
sitting here with a young lady and you're probably wonder-
ing who she is, whether she's his girlfriend or what,
but really she is a lawyer and a member of the Vlassis,
Ruzow and Linzer Firm, her name is Katherine 0%*t. Would
you please stand?

(Whereupon, Katherire Ott stsod for recognition.)
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THE CHAIRMAN: Mr. Beyal.

CARL BEYAL: Mr. Chairman, Members of the
Council: For the record, we will re-identify the subject
which is on the floor, it's a Proposed Resolution of cthe
Navajo Tribal Council, the title: Approving the Navajo
Version of the Contract for the Delivery of Water from the
Navajo Indian Irrigation Project and Reaffirming the Navajo
Position with Respect to the Use of Project lands.

Now going back to the subject item, we're on
pPage 11 and we'll begin with the section which reads:

(Whereupon, the following was read by Carl Beyal
and made a part of the record.) A

COMPLIANCE WITH ACTS OF CONGRESS OF AFRIL 11, 1956, AND

___*'_

11. Construction, care, operation, and maintenance
of the project and project works, including the allocation,
diversion and distribution of water as authorized by the
Act of Congress of April 11, 1956 (70 Stat. 109), and the
Act of Congress of June 13, 1963 (76 Stat. 96), shall be
subject to and in conformance with the applicable conditions,
limitations, and provisions of these acts, and the statutes,
compacts, and treaties referenced in said 1956 and 1962
Acts . >

WATER RIGHTS - WATER SUPPLY GENERAL

12. a. Disposal of Water by United States - Dur-
ing construction of the project and in any subsequent year
for which the contracting Officer determines that water is
legally available for use, any water beyond that required
for operation of the project which may become available
and usable may be disposed of Ly the United States through
temporary water supply contracts at such rates as the
Contracting Officer may determine and establish. The
places of measurenent and delivery shall be established
by the Contracting Officer.

b. Water Shortages - COn account of drought
cr cther causes beyond the Teasonable control of the United
States, there may occur at times during any year a shortage
in the quantity of water availabie for use by the Navajo
Nation pursuant to this contract. In no event shall any ,
1iability accrue against the United States or any of its \
officers or employees for any damage, direct or indirect,
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arising out of any such shortage, provided however, that
the United States will be responsible for any damage aris-
ing out of a shortage of water occasioned by its entering
into contracts for the delivery of more water than could
have reasonably been anticipated to be available in times
of shortage pursuant to 43 U.S.C.A., Section 15, Subsection
(a), Paragraph 12.

c. Navajo Nation Project Water Rights - The
wevajo Nation shall have the right to use its share of pro-

ject water supply required for irrigation purposes and other
directly related activities.

d. Return Flow - The United States reserves
the right to use any of the seepage or return flow water
attributable to the use of the project water supply which
actually enters the San Juan River, provided however, that
this subsection shall not constitute any waiver or limita-
tion on the right of the Navajo Nation to waters of the
San Juan River separate and apart from rights contained in
the Act.

e. Priority Claims - The Navajo Nation
hereby waives any claims 1t may have tc project waters,
including prior rights therein, based upon judicial con-
struction of Navajo Nation rights through a?plication of
the principles of the case of Winters v. United States
(207 U.S. 564) and agrees to the apportionment and dis-
tribution of available project water as provided in this
contract, the operation of this project in no way satisfy-

ing, fulfilling, limiting or measurlng Navajo Nation water
rights in and to the waters of the San Juan River.

f. Water Sales and Distribution - The Con-
tracting Officer may contract Tor the sale and distribution
of water not committed by this contract to the Navajo
Nation, provided however, that no contract may be entered
into which impairs the rights of the Navajo Nation pursuant

to the Act or this agreement.

QUALITY OF WATER

13. The operation and maintenance of project
works shall be performed in such manner as is practicable
to maintain the quality of raw water made availabie through
such works at the highest level reasonably attainable as
determined by the Contracting Officer. The United States
does not warrant the quality of water and is under no
obligation to construct or furnish water treatment
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facilities to maintain or better the quality of water so
long «#s no actions of the United States result in the de-
gradation of the quality of water which would otherwise
De available to the Navajo Nation through the project.

WATER AND AIR POLLUTION CCNTROL

14. The Navajo Nation, ¢ .11 in the operation
of the project, within its legal auti..i-ty, comply fully
with all applicable Federal laws, orders, and regulations
and the laws of the State of New Mexico, all as administered
by appropriate authorities, concerning the pollution of
streams, reservoirs, groundwa*:wr, or water courses with
respect to thermal pollution or the discharge of refuse,
garbage, sewage effluent, industrial waste, oil, mine
tailings, mineral salts, or other pollutants, and concern-
ing the pollution of the air with respect to radiocactive
materials or other pollutants.

BOOKS, RECORDS AND REPORTS (STD)

15. The Navajo Nation shall establish and main-
tain accounts and other books and records pertaining to its
financial transactions, landeuse and crop census, ‘xaterp
supply, water use, changes of project works, and to other
matters as the Contracting Officer may require. Reports
thereon shall be furnished to the Contracting Offizer in .
such form and on such date or dates as he may require.
Subject to applicable Federal laws and regulations, each
party shall have the right during office hours to examine
and make copies of each other's books and records relating
to matters covered by this contract.

RULES, REGULATIONS, AND DETERMINATIONS (STD)

16. a. The Contracting Officer shall have the
right to make, after an opportunity has been offered to the
Navajo Tribe for consultation, rules and r-~gulations con-
sistent with the provisions of this contract, the laws
of the United States and the State of New Mexico, to add
or to modify them as may be deemed proper and necessary
to carry out this contract, and to supply necessary details
of its administration which are not covered by express
provisions of this contract. The Navajo Nation shall
observe such rules and regulations.

b. Where the terms of this contract provide

for action to be based upon the opinion or determination
of either party to this contract, whether or not stated to
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to be conclusive, said terms shall not be construed as per=
mitting such action to be predicated upon arbitrary, capri-
cious, or unreasonable opinions or determinations. In the
event that the Navajo Nation questions any factual deter-
mination made by the Contracting Officer, the findings as
to the facts shall be made by the Secretary only after :
consultation with the Navajo Nation and shall be conclusive
upon the parties.

NOTICES (STD)

17. Any notice, demand, or request authorized or
required by this contract shall be deemed to have been given
when mailed, postage prepaid, or delivered to the Regional
Director, Southwest Region, Bureau of Reclamation, Amarillo,
Texas 79101, on behalf of the United States and to the
Chairman of the Navajo Tribal Council of the Navajo Tribe
of Indians, Window Rock, Arizona 86515, on behalf of the
Navajo Tribe. The designation of the addresses or the add-
ress may be changed by notice given in the same manner as
provided in this article for other notices.

TERM OF CONTRACT

: 18. This contract shall be effective on execu-
tion and shall remain in force until superseded or termina-
ted by agreement between the parties hereto. :

ENVIRONMENTAL STATEMENT

19. The Navajo Nation agrees that it will furnish
data and information to the United States as may be required
for preparation of an environmental statement pursuant to
the National Environmental Policy Act of 1969 (Public Law
91-190), as it may be amended. No water will be delivered
under this contract until an environmental statement has
been prepared by the United States in compliance with
said act and until the Secretary, in his scle discretion,
finds the uses for which the water is to be delivered are
consistent therewith. The United States shall take every
action to expedite the preparation of an environmental
statement such that delivery of project water beginning
in 1976 is not delayed or impeded.

CONTINGENT FEE CLAUSE

20. The Navajo Nation warrants that no person or
selling agency has been employed or retained to solicit or
secure this contract upon an agreement or understanding
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IN WITNESS WHEREC:
tnis corn*ract *c e du ex
hereinabcve WritTer.

THE UNZTED STATES OF AMERICA.

Departzent 3I thse Interior

By

RG/rg - 1w -




Navajo Tribal Council, November 6, 1975, A.M.

NAVAJO NATION

By

Attest:

Jecretary
Navajo Nation

(SEAL)

& % & & .8

THE CHAIRMAN: Members of the Council: That con-=
cludes the reading of the proposed resolution and also the
Exhibit "A" which is the Contract jtself between the United
States and the Navajo Nation for water to be used o©.. the
Navajo Indian Irrigation Project. I know that the reading
is quite lengthy and the language is quite long, but before
we make any comments on it 1'd like, perhaps, to have the
General Counsel, Larry Ruzow, give you the background on
this particular contract. And also give you some of the
critical areas that the Navajo must protect, are that
the United States possibly don't want to agree 1o and areas
that we may find difficult with this contract and the
reasons why we should go along with scme of the provisions
and the reasons why we shouldn't go along with other pro-
visions and what means and terms of project success and
also law and order and long-term acquisition of the Navajos'
water rights in the area.

LARRY RUZOW: Thank you, Mr. Chairman, Members
of the Navajo Tribal Council, Guests: There is probably
only a handful of projects or endeavors that the Navajo
Nation will be involved in in the next decade that are
of the gravity and importance as the Navajo Indian Irriga- v
tion project. Those of you who are from the area who have
served in the Council for many years or participated in the
efforts that finally ended up with the law of 1962 of June
13 know what it took to get the Congress to approve the
Navajo Indian Irrigation Project.

Now we are here in November of 1975, and we know !
that water was first promised to you and to your pre- i
decessors in 1970. We're told that the first block of

land will be available in, I believe, April of 1976, the
first 10,000 acres. We're faced, however, with a situation
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in which the Federal law which established the irrigation
project requires that -here be a contract between the
Navajo Nation and the United States before there can be

any delivery of water.

During the last eleven years anyway, maybe
twelve, there have been ~ontracts proposed by the Bureau
of Reclamation and through them the Department of the
Interior to provide for water delivery to the project
lands. 1n fact, I'm told that in 1964 the Navajo Tribal
Council or at least the then Chairman, Mr. Nakai, approved
one version of the contract.

Because all the versions of contracts that have
been presented by the Department of the Interior have
presented severe problems with respect to the water rights

of the Navajo Nation, our oifice in consultation with the

Chairman and Vice Chairman was asked to take the law as
it exists and to take the government proposals as they
have been presented by the Bureau of Reclamation and to
draft a Navajo version of the water contract.

The considerations which the Chairman and the
Vice Chairman asked us to keep in mind in doing this work
were principally the preservation of Navajo water rights
in the San Juan River. We were also asked cbviously to
take into account what the law was, the Irrigation Project
Act of 1962 and, of course, to consider what standard
clauses or paragraphs would have to be in ary agreement.

The second area that Chairman MacDonald asked
be considered in this proposal had to do with what you,
as the Navajo Tribal Council and as the Navajo Nation,
would choose to do with the irrigation project. Some
of you, I know, have been troubled as had the Chairman
by reports and they're probably just rumors that the
irrigaticn project might be leased or the lands might
be leased to commercial ventures like Del Monte to run
a farm cr that the irrigation project might be -- or that
the industry which runs the project might be involved in
things in Farmington rather than on the project lands.

It is my understanding that this project has

always been looked upon by the Navajo Tribal Council and

by its Chairman as the people's farm and that the idea

is to provide the Navajo people with an opportunity to
engage in irrigated farming. At the same time, you have
in your original plan of operation for the Agricultural
Products Industry specifically provided that the businesses
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of the NAPI were to be within the Navaio Nation or on the
project, and that part of the resclution in Sections 4 and
5 of the "Resolved" clause simply spell that out.

Now to go back to the agreement and to the pro-
posal that is before you. There's essentially three matters
tnat are subject of disputes between the Navajo Nation and
the Department of the Interior, the Bureau of Reclamation.
The first matter is how much water shall be provided to the
project, the second is for what purposes may water provided
to the projectbe used and the third is the relationship
between the project and Navajo water rights in the San
Juan River.

The initial law provided for a diversion, a use
in the project of 508,000 acre feet of water. This is the
figure which was promised to the Tribal Council at the
time when you originally approved this legislation, we're
talking now fifteen, seventeen, eighteen years ago. Because
the sprinkler system of irrigation which is what is going
into the project now is more efficient the: the open ditch
system which is for, an example, as in Many Farms or in
the current Shiprock area projects, certain water will ba
saved from the original plans.

The question then is who can get the water which
is saved? The Navajo Nation has contended, of course,
that tnat water should be made available for agricultural
related and other projects in the San Juan Basin for
Navajo people and Navajo projects.

The Department of the Inter.or has said that the
Navajo people should only be allowed to use that amount of
water which is directly needed for irrigation purposes.
And that means the water that flows through the canals
and channels as well as the water which comes out of
the sprinkler heads.

We have in this version that is before you pro-
vided in Section 1l-c on Page 2 and in Section 1-d on
Pages 2 and 3 a broader definition then that which the
government offers and we're talking here -- in the govern-
ment version it says that the irrigation water supply is
to be used exclusively for the irrigation of irrigable
and arable lands. And we have suggested that in order to
increase the uses to which water may be put that we
include "directly related domestic and industrial con-
sumption necessary for theoperation of the project." That
means, for example, if Navajc families are to live on the
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project under the government version they might not be

able to use the very water which is coming from the project
for their homes and other uses. On the version that is
before you today such uses will be permitted.

We nave also included your Paragraph l-d, Irri-
gation Related Water Supply. It is not enough simply to
produce tne agricultural commodities, the alfalfa, the
vegetables or whatever that are grown on the project lands,
that is a situation which you find yourselves with respect
to mineral development which I know many cof you have
expressed a desire to change. You don't simply want the
coal or tne gas or the o0il or the uranium taken from your
land and processed elsewnhere where the profit and employ-
ment and wnatever shall be in Grants or Texas or California.
Well, the same is true with agricultural commodities, if
tnere are going to be feed, grain, wheat and whatever that
are processed, you should want the opportunity to have
agricultural processing done within the Navajo Natior and
using tne water made available by the project.

The third area, once we have talked about the
508,000 acre feet and the purposes to which water may be
put, is tne relationship between the irrigation proiict
and tnis contract and Navajo water rights in the San Juan
Basin. Let me briefly explain the two different types of
water rignts tnat are involved. Most of the members of the
Council are familiar with the so-called Winters Doctrine
and cases wnich have followed that.

That doctrine says that when an Indian Nation has
eitner a reservation created or recognized it is assumed
tnat in tne recognition or creation of such a reservation
or Indian Nation tnat the Federal Government reserve as
mucn water as would be necessary for the agricultural and,

pernaps, other activities of that Indian Nation for that
Indian Reservation.

The argument has always been on behalf of Indian
Nation that if we have an arrid climate as we do here and
tne Federal Government had set aside or recognized lands
on wnicn Native American people, in this case the Navajos,
are to be located or to reside that the Federal Government
implicitly whether or nct it says so in the Treaty of 1868,
wnether or not it says so in the Acts of Congress, and whether
or not it says so in Executive Orders, the Federal Government
along with the land reserves for the use cf that Indian
Nation, the Navajos in this case, encugh water to meet
their agricultural and other needs.
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Now that means, and rhat's the subject of liti-
gation now up in -- it's in Albuquerque but it's for the
San Juan River, is what that is saying is when the Navajo
Nation was recognized, not created by the Treaty of 1868,

and when the Executive Orders in New Mexico, the Boundary

Act in Arizona and the Aneth Extension in Utah were approved,

tnat not only did the Navajo Nation have the land but that
you also have tne water and that that water is yours and is
not depended upon your putting that water to what is known
as beneficial use. Beneficial use simply means using it to
produce livestock, for crops, industries, domestic, recrea-
tional, anytning otner tnan San Juan River running down
into tne Colorado, that's not beneficial use.

Okay, there's a second broad area of water rights
and those are water righ*s which people like myself or any-
one else who does not nave Indian water rights might have
and tnat will be water rights arising out of use depending
on tne day that you first put water to use. For an example,
if you had someone who is a settler around Farmington or
Aztec, outside of the Navajo Nation, and they were to have
gone into one of the creeks or into the San Juan River

and nad diverted water for their fields, we're talking

fifty or sixty years ago; well, they would have put the
water to use and under the law of the western states which
is recognized by the Federal Government those people would

have got a right to use the water simply by using it.

Now wnen the irrigation project became law, the
question arose where was the water that would be used in
the project to come from? Well, we all know where
physically; it's from, you know, San Juan River, from the
Navajo Dam, from the creeks, ti.2 Navajo Creek and Blanco
and a couple of others that drains into the reservoir.
Tnen the question was, what about the water rights itself
and how does the 508,000 acre feet relate to existing uses
in the Upper Colorado River Basin? And what the Congress
said in 1962 and this is in the Act, Section 615-TT of
the Act, is that 1one of the project works or structures,
Navajo Indian I.rigation Project, shall be operated to

create, implement or satisfy any preferential right in

tne United States for any Indian tribe to the waters
impounded, diverted or used.

The next part of that section said that the
water, the 508,000 acre feet, would count out 6f the allo-
cation to New Mexico under what is called the Upper
Colorado River Basin compact. So what we're talkin
abouty in the Irrigation Project, at 1least the position
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I strongly recommend we must take and it has been taken
consistently by the Navajo Nation, we're talking about New
Mexico State water, we're not talking about Navajo Nation
Winters Doctrine rigits. This is the same state water of

the same kind that this Council authorized three years ago

to be brought up in Utah for Padre Point recreational develop-
ment, it's not Winters Doctrine water, it's state water.

And what this contract is all about in short is
tne Federal Government that spent the millions of dollars
to build the project, they're going to use, hopefully, if
we are appel, New Mexico water to run it and they want you,
the Navajo Nation, through your Agricultural Products
Industry, to agree to the terms under which the project
is run and to pay the operating and maintenance expenses.

THE CHAIKMAN: Mr. Bitsie.

JOSEPH BITSIE: (The following remarks were inter-
preted by Carl Beyal.)

Mr. Chairman, this is something that these people
nave been bringing to the Council time after time, that's
the same report that keeps coming to us for the last
twelve years. Meanwhile, in talking about this 508,000
acre feet; therein, I should like to ask if there are ways
or means, whereby, that could be changed? In other words,
is there a strict limitation to that, can that allotted
size be increased?

Then how about other regions like we're talking
in the area of New Mexico, what abcut that in Arizona and
in Utah, do you have a similiar compac* with respect to
these rights and the supply?

Mearwhile, I believe we had already have had
these water uses perhaps provided portions to people like
Peabody Coal Company, the WESCO, the El Paso Natural Gas
Company and, therein, are they part of this or are they
separate from what we're talking abou< here?

THE CHAIRMAN: Mr. Ruzow.

LARRY RUZCW: Thank you, Mr. Chairman and Members
of the Navajo Tribal Council: The short answer to Mr.
Bitiie's question, why we're bringing it to the Council,
is because this is a governing body of the Navajo Nation
and the governing body must approve any contract for water
from the Navajo Indian Irrigation Project. And if there

isn't any contract approved, there won't be any water.
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Now I'm hopeful, of course, that this Council as
it has in the past will nct say that any contract in order
to get water is okay. We've seen in past years before 1970
an awful lot of situaticons in which the Navajo Nation was
given some kind of threat like ycu mentioned about Arizona
allocations for power plants and Feabody and the Navajo
Nation said =-- you know, they just say, someone came to
the Navajo Nation and said unless you sign this, there'll
be no tomorrow and for some reascr the leadership in the
1960's signed.

Now you've asked what are the changes of increas-
ing the 508,000 acre feet that's provided for in the Act
and the answer is there isn’'t any likelihood of Congress
1ncreas:ng that now until the Irrigat.cn Project itself
is in operation and shows a need to be increased. We're

only going to have, if everything workq cut right, the
first 10,000 acres next year and it'll be nine more years
until the 508,000 would be used, so i='d have to come at
that later date and see, if then, if mcre were needed.

And it's again impcrtant to remember we're talk-
ing about 508,000 acre feet out of New Mexico's allocations.
It must and 1t should and it really has to be the Navajo
Nation's poszflon that \51ng your Win-er's Doctrine rights
for anything else you want in the San cuan, in New Mexico,
in Utah, in Arizona cr elsewhere, that's your rights, you
don't have to go *c Corgress to get approval. You don't
have to go to the State of New Mexico, the State of Arizona,
the State of Utah or anyone else, those are your projects
and we can, if the Courcil wishes later, to get into what
the allocations are to the varicus states and how this works
out of that.

Now as far as these other prcposals for water
usages from the fan Juan River, it's nmy understanding that
I believe E1 Pasc already has a water contract with the
Secretary or it's in the process of bezng approved, Utah
International has a contract with the Secretary, the City
of Farmington does, I understand Shiprecck is supplied out
of the City of Farmingtcen contract, but those are al.
separate from the Navajc Nation contract that is proposed
for the Irrigation Project. Those are something else and
we don't really have tc consider them, I think, today.

THE CHAIRMAN: We'll ncw recess until one-thirty.
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(Whereupcn, at 12:00 Nocon, Thursday, November 6,
1975, the Navajo Tribal Council recessed and reconvened on
the same day at 2:00 P.M.)

Chairman Peter MacDonald, Presiding

Carl Beyal, Legislative Secretary-Interpreter
Ruth A. Gee, Repecrter

THE CHAIRMAN: Members of the Council: The
Council meeting will now come to order. We'll now have our
roll call.

(Whereupon, roll was called by Carl Beyal and
§1 Council members were present at the commencement of
the afternoon session.) : :

THE CHAIRMAN: Members of the Council: We do
have a quorum. !

_We'll now continue with our session on the
proposed resoluticn that's before the Council.

Mr. Harry Tome.

HARRY TOME: (The following remarks were inter-
preted by Carl Beyal.?

Mr. Chairman, I would think that perhaps matters
are in order, whereby, a morion could be made to act on
this proposal, however, 1 do have a question here where
I wish to get cne title clarified as to what it refers
to and trat is throughcut the con:iract there's this
Contracting Cfficer being mentionud, for whom does he
function, the Navaio Tribe, the Bureau of Indian Affairs
or what rcle has he, meaning as to representing the office?

The other mat-er which should be explained is
where according to explanaticn given that there was certain
version that was approved by the previous Chairman which
according to the explanation there was an approval made to a
certain version of the contract, I wonder if that would be
in conflict with this proposed contract or would that be
made invalid if this one is approved?

THE CHAIRMAN: Mr. Ruzow.
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LARRY RUZCW: Thank you, Mr Chairman, Members of
the Navaic Tribal Council: The Contracting Officer is the
representative of the Secretary of the Interior or the
Secretary's designate on the prcject, it's a government
of ficial, presumably NAFI or whomever the Ccuncil designates
as a corresponding person cr grcup representing the Navajo
Narion. I don't kncw whether NAP1 has a specific person
designa*ed or not

1 dc nct rave with me ror have I ever seen the
1964 versior, my urderstand.rg is thet it 1s hopefully
buried away nct tc ccme out 1 can tell ycu that 1'm sure
because it was to the hest cf my analcgy a version approved
by the Bureau of Reclamaticn cne that is significantly
different than *hat which is before you particularly
with respect tc the three matters we discussed this morn-
ing 508,000 acre feet allocaticn, use for other than
strictly irrigaticn and protection of Navajo water rights
in the San Juan River.

And yes, Mr. Tome, by approving a new version
now you would be invalidating whatever the mistakes that
were made eleven years age.

THE CHAIFMAN: Mr Ruzow, I think the question
as I understand i+ relates *¢ where there prior agreements
or contract that was signed by an Advisory Committee's
official action that*t needs to be cited in the proposed
resoluticn to rescind *hat, so that there's no conflict
in case the cther one ‘s in the works?

LAFRY RUZCW: Thank you, Mr. Chairman, Members £
of the Navajc Trital Ccuncil: That's a very good point ‘
and we will -- Fatherine and I will take a look now while }
we're discussing *he cther parts cf the rescluticn to ses i
if there was fermal Council cr Advisory Committee action '
either in 196% or 1964, and we'll have the answer later *
this aftrerncon during *te diccussion 1t that meets the ¢
Council's approval !

THE CHAIRMAN Harry Brown.

HARFY BFOWN: (The follcwing remarks were inter-
preted by Carl Beyal )

Mr. Chairman, Council Members: One part of the
contract refers tc the repayment and, therein, I wonder
what can be arranged if proper or an official request is
made to perhaps make c*her arrangemen%s. Then in havin
that requirerent, 1 wonder if that's advisrable or feasible?
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Tne ~ther point is I +hirk wrere we're talking
abcut previcus scrion of the Navaic Tribe should by all
means re reevarired, tnere right be a resolution which is
on tne DCoks tnat sevs forth what tre reun-il nas decided,
by all mears +pis should be reexamined tc cee what it does
say.

THF (CHAIRMAN® Mr. Fred chrscn.

TFrD JOHNSCON: (The fcllowing remarks were inter-
preted v Carl Beyal.)

Mr. Cpairman, 1 wor't ask ary lergthy questions.
Accordirg tc *he 1962 Act we understand there is this
project wnicn w3s enacted ard since then some cf us have
been reviewirg wha® +nis was all about and rave some under-
standing as ftc Tne purpose and so ferth. But in reviewing
tnis prcypcsal 1 na'e been examining the cuntents through-
out ard wcndering Zi there's any provisicn here which might
ninder tne Na aie Tripe in ary way later on. But, basically,
it weuld appear tna® if there's nc water then there's no --
acccrding tc wra® we have & 1ce .une l&, 1962, we've hac
tnis erac+mert which provides 508,700 acre feet of water
to pe mace availab.e.

New at this peint we haie the new methods like
tne sprirxler system ~cr1d te used, there's a savings
of water ar” althougkh +te wavter is designated for irri-
gaticn, still vrder +hose guarantees ~he water is still
ours ratrer trar tre earlier arrargenmerts.

S~ 1'd like to nCcw mc'e +rha+t we gc ahead and
adopt tne recgiuticn except that :n Faragraph 2 we should
redc tnis. Cf rourse, +he legzl Adviscr peints out that
tnie is scme*ring that we have *c be deing. In view of
tnat, 1'¢ like tc have i+ amended to read "in the event
tpa*t tpe lepeytmenT of the rtericr is unwillirg tc enter
iptc a arntract as se’ forth ir Fxhibit "A", the Navajo
Tripal Council delegates to *ne Adviscry Committee of
t+ne Navajec Tribal rourcil and *re Resources Committeee
of tne Nava‘e Tribal Csincil, shall provide an amended
versicn cf *re water delivevy cortract for +he approval
of the Navaic Tribal rcuncil." That would be the amend-
men* tnere.

Otney than the*t, ! héve a questicn regarding this
and tnis is eleven years cld, - +hirk we need to have a
pet+ter “iew cf wnat we ére prcpesing here 1ike, for an
exarple, in "B", ir +alking abcu* water availability where
if the 508,00C acre feet is specitic, maybe that should
be clearly written out.
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Now tnere, toc, you have the irrigation water
suprly, just what supply are we talking atout, that is
tre amount? Tnirdly, again, there's 2-a where you refer
tc the Act of April 11, 1956 as amended ard it goes on to
say, bu* not limited to Secticns 4 (d) and & thereof. 1I'd
like to call upon *he Legal Advisor as to what these refer
tc, wna~ tney dc mean” Not only that, but where it points
out tne prcject may serve municipal and irdustrial water
use, as well as irrigation. We kncw that there are other
municipality like Farmingtcn, we shculd make sure that if
we are talking atcut a muricipality, we're talking about
trose withip cur preject.

Tren on Page : where ycu're talking about diver-
sion rignts that there wculd be certain determinaticn to
be made. Well, hcw dc you determine that, what method
is used” Tnis shculd be explaired. '

Tnen cn Page 4 there is a paragraph written in
single space wnicn, apparently, is the prcvision as they
nave it in tne law. Now I'm sure the Council is not very
clear on tne wnole meaning cf this. I, myself, wouldn't
very well understand even it it's stated in Navajo cther
than in tnglisn. So this should be explained by the Legal
Advisor point by point as to what this does in the event
of snortrages. :

Ncw on Page 5 you alsc have a Paragraph 2 where,
again, 1 ask the Legal Department to tell us or explain
sc tne (suncil members can understand what this does,
tnat is ir tre event cf shcrtages.

And then Fage 7 we refer tc in talking abcut
titles and sc on tnis llpper ~clcradec River Basin Compact
that tnis snculd be explained a: to what it dces mean,
what it is? And this Is *c avcid anything like that which
nas beer ex,erierced in the Aneth area like surface lands
and so °n, so that shculd alsc te explained as to what
this wculd do.

And then on Page 9 you are talking abcut title
to any land or interest in land susceptible to irrigation
as part of tne project, et cetera; this shculd also be
explained tc us.

Then or Page .0 irn "b", I think we should go down,

tne line because in the trarslating cf this not everyone of
these nave been covered sc . think we shculd go thrcugh
it completely.
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And on Page 11 you refer to this submission as
stated witnin forty-five days that if there is a clause
which says that if we don't make any comments and so forth
tnat this would be happening. I think this should also be
explained so we'd know why, in other words, why this forty-
five days, so this should also be brought out.

And then on Page 13 in talking about return flow
that I call for an explanation and all this and also the
"e", the priority claims, the same way.

So with those requests my motion is to approve.

THE CHAIRMAN: Members of the Council: Motion has
been made by Fred Johnson, seconded by Lewis Etsitty to
approve this proposed resolution as read with the exception
that in the "Now Therefore Be It Resolved" section, Paragraph
3 has been changed to reflect that there is an amendment
for the Advisory Committee and the Resources Committee to
provide an amended version of the water delivery contract
for approval by the Tribal Council.

In addition to that there were several questions
raised on Exhibit "A" itself; of course, that will probably
be directed to the General Counsel and he'll answer those.

In the meantime, the floor is still open for
questions if you have any questions or statements to make.

Mr. Ruzow.

LARRY RUZOW: Mr. Chairman, Members of the
Navajo Tribal Council: If it meets your approval, I'll go
through Mr. Johnson's questions page by page and have
interpretation in between rather than go all the way
through.

The first question that Mr. Johnson raised was
oi. Page 2 of the attachment, Paragraph 1l-b. I think Mr.
Johnson was suggesting tl.at it might make some sense to
be more specific in where it says "Project Water - shall
mean water available for use through the project works",
Mr. Johnson was suggesting we might want to specify that
that is the 508,000 feet to. which there is a Navajo
diversion right. I can't see any problem adding a couple
of words to simply say that.

Irrigation water supply, what is that? Well,
the supply means the water itself that's stored in the
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Na''ajo Lake and Dam and *hen released -hrough the canals
to the project lands. i

The next questicns related "« Page 3 of the
attachmert. And the first questicn on that page is what
is the Act of April 11, 19563 That's the Cclorado River
Storage Project Act which authorized certair funds to be .
appropriated tor cons*ructicn cf reclaraticn preojects within
the Upper Colcrado River Basin. The fclorado River Basin
consist cf the Colcrado River mainstreem as it is knbwn
together with all river s*rezms that drain intc the Colorado
and San Juan River, cf ccurse, is cne such river, the Green
River in Utah is another ard then the tributaries of those
such as Navajo Creek ard so forth. The Cclerado River
Basin is divided for water purposes, at least Anglo water
purposes, at Lee Ferry which is on the road tc House Rock
Valley for those cf you who've been there.

Now the ques-icn about Sect.cns 4-d and 6 really
are similiar tc the questicns raised by Mr, Harry Brown.
be‘ore about paying back and hcw does that work. The short
answer is that with respect tc an Ind.en reclamation project,
the capital ccnstructicn cost, what i~ ccst to build the
project is not repaid as long as the .e¢nd remains in trust.
Thne operéting and main-enance expenseu are paid cn an
annual besis if the Secretary de+ermines that the Tribe
in question has enough mcney to make ~he repayments. I
nave nad ccnversa+ricns with NAPI pecp.e cn that and “hey
didn't hzve any trcuble saying that they wculd be able
to make those payments

The las* questicn c¢cn Page 3 had =c do with
municipal and industrial water use, ir I can just take a
moment, 1 can =-=- *ha* 1s divectly ou* <f the Act, as Mr.
Johnson said municipal means tcr domestic purposes, Ior
drinking, cocking, whazever domestic use except in a
broader sense. And industr’al is, for an example, the
current use reing made &t Fuur Corners Pocwer Plant is an
industrial use and *ha* ccmes directly fren the Act.

THE CHAIFMAN: Mr. Ruzcw, I think bafare you go
on, on Page 3 1 think Mr. Johnscr ind:cated that some
clarificaticn should be made on the la<t sertence of 2-a,
the project will serve municipal and .rdus-rial water use
as well 3s irrigaticn 'f 1t2 l:rguage is left like that
is it.pessible that perbhaps, farmingtcr water f.ow and
other non-Indian ccmmurity cculd Lse 'Fat language to get
water frem the irriga*icn prcject: Therefore, really to
our advantage to szy the same *thirg tc mear specifically
for the proiect area.
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LARRY RUZOW: Thank you, Mr. Chairman, I think
that's a good suggestion and, perhaps, the language which
could be added would be -- 1eave the sentence as it reads
to the end, the project may serve municipal and industrial

water use as well as the irrigation within the Navajo Nation
and that would make sure we're not ta ng apbout rarming on

water flow or any other communities.

Now on Page 4, I pelieve Mr. Johnson's principal
question was about this incredible government language that
appears in single space for several hundred words. That
comes, as Mr. Johnson said, that's directly out of Section
615 SS of the Act, this is what's known as the sharing of
shortage provision. What it means is this, let us assume,
this is strictly hypothetical, it has. nothing to do with
the actual figures, that the normal water available both
above and below Navajo Dam is a million acre feet, and that
one year we had a real bad drought and there's only half a
million acre feet available. And normally half of the water
was diverted above Navajo Dam and half below, 500,000 above
and 500,000 below, and now we've only got a million that's
going to be available. Well, what this says is that if
there's fifty percent of the water available; well then,
everybody only gets fifty percent, all the water users. it
goes on and on in this language.

But that's -- they're talking about reapportion-
ing the apportion. Well, let's assume that the normal
diversion above the dam was the 500,000 and Mr. Webb got
300,000, for example, and the city of Aztec got another
100,000 and that the Shiprock waterline got 100,000, that
is above == 1 think that is above; well, that would be
example. And now with the pbad year and there isn't enough
water, what this says is if there's half the water that's
normally available, they're going to have to appostion that
shortage, SO Mr. Webb would only get 150,000 and the city
of Aztec 50,000 and the Shiprock pipeline 50,000 and these
are just examples.

The next question had tc do with pParagraph 2 on
Page 95, that's completely new and that's in order to protect
Navajo water rights or Navajo use of water would be a better
way of putting it. Because there is a sharing of
shortage provision which includes the jrrigation project
water which comes from the Act, Wwe would all want to be
very concerned that there wasn't a shortage that was
crgated by the Secretary, it's bad enough if it doesn't
rain.
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But what happens if the Secretary is *he person
who's giving away the water znd create: a shortage. You
know it's sort of -- ii you tad a wel. in a ccmmunity that
could only serve .certa’r number of pecrle and you could
only draw it dcwn *c a certain amecunt of water each day;
well, ycu suddenly had a hundred cr +uw: hundred mope people
coming tc that well, there'd be a shoriage that had nothing
to do with rain or any*hing else, there'd be a shortage
because there was too much use ard *hat's whrat Paragraph 2
says.

All right, the law say: the Mavajc Nation must
share shcrtages with respecs *c +he Irrigation Froject, but
the Navajo Naticn should not be asked tc share a shortage
that the Secretary of *re Interior creates by giving away
water to Albuquerque or El Faso cor scmecne else, that's
What Paragraph ? says. The Secretary creates the shortage
and the Mavajos shculd rct be asked tu share it,

On Fage " cf tre propcsed agreement, a question
has been raised a: to tre mezning cof ‘aragraphs "b" and "eM
on that page togetrer with *he underlined question, what
is this Upper Colcrado river Ras-n Compact. Here, in the
southwest there isn't erocugh wiater to gc around as you
peorle krow only tcc we)l and what has happened is the
various states and the Fedeval Gevernment, the Mexican
Governmert, as well as Indian Nat:.cns have had conflicts
for years akteou* hocw to share the water that exist.

So what* rappened ir 1922 the Upper and Lower
.Colcrade River Rasin s*2%tes, by tlrat we mear all the states
fror Wycring dowrstream. Wyoming, Colcrade, Utah, New
Mexice, Arizcna, Ca2litsrnia and Ne.eda ge* together and
they couldn't agree in " 972 tn bhew *o divide the water
amorg tremselves w'thon* ge<+ing :nto the question of the
rigkts of Native Arericen pecple

Whet they sa:cd is, whatever e¢lse happens, the
States in the Upper Pasin, Wycmirg, Cclorade, Utah and
New Mexico ard Arizora abcve lee terry agreed that seven
and a ha!f millicp acre fee* a year on the average, what
they rea’ly premiced is 75,000,000 over ten years, would
be delivered s+ Llee Ferry by gauging s3taticr, however one
measures water. They d:d rct ther de.:de among themselves
how to appcrticn that se¢ver and & hal- million. The
estimate, and *his can rertainly be ch:llenged *hese days,
Was tha* there be sever and z half mi''ion acre feet available
for Lcwer Basin and seven zrc a half ir.llicr acre feet
available for *he !'pper Basir
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The Lower Basin states, Arizona south of Lee
Ferry, Neveda, California never were able to get to ether,
and that led to & lawsuit known as Arizona against alifornia
in wnhich there was an allocation as well as an allocation to
the Colorado River tribes and they got quite a bit of water.
We're more interested for today, of course, in the Upper
Basin because we're talking about New Mexico. In 1948 the
five Upper Basin states reached an agreement on how to divide
their share of Upper Basin water, approximately gseven and
a half million acre feet each year, and I placed on the
blackboard which can barely be seen, the allocations that
they agreed upon.

And remember these are the five states, and
there's not any Indian tribes and certainly not the Navajo
Tribe. What they said is Arizona above Lee Ferry gets the
first 50,000 acre feet each year and then the remaining,
some 7,450,000 depending on the year, will get divided
according to percentages 1isted on the board; New Mexico,
11.25%; Utah, 23%; Wyoming, 14% and Colorado a line share
of 51.75%. That means we could say just in very, very
round numbers that in any year New Mexico is entitled to
some 800,000, give or take, acre feet per year.

Now turning back if we will to Page 7, Paragraph
"p", the language in Section "b" is word-for-word except
for the reference 1o the statutes Section 615 TTA out of
the Navajo Indian Irrigation Project Act of 1962, Section
ne" isg the same as 615 TT Section "b", so We can explain
what it means. But if we don't have any choice as long as
we're going under the law and if we don't go under the law
we don't have a project.

Now what it does mean is that the Irrigation
Project is not being run as a Winters Doctrine project.
Let me draw that distinction, we talked about Winters
Doctrine this morning; we, at least as your attorneys,
are of the opinion that you choose, the Navajo Nation, to
build a water project with your own funds without having
to ask Congress for the $200,000,000 of this cost to
establish a project, let's say, on San Juan River in
Utah where the Navajo Nation is on both sides of the
piver or has been proposed on the Little Colorado River
just after the Moencopi Wash. That kind of a project you
wouldn't care about, Upper Basin, Lower Basin and Colorado
River, those are Anglo Rivers that apportion Anglo water.

The Navajo Indian Irrigation Project, despite

its name, is not a Navajo project, you're not building
those dams and ljakes, that's the Federal Government's
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Bureau of Reclamaticn Juing that work, 8o it's a federal

project. And the Federal Gevernment has agreed that they

will abide by the provisions of the Upper Colorado River ,
Basin Compact. Sc what Sections "b" and "c" say is :
the project, just the irrigaticn projzct, has to be

operated in conformity with this Upper Basin Compact.

Now Page 9, Faragraph "b" on the top of the page,
that part of the criginal irrigat:ion project plan was to put
land both within and without the Navaje Nation as the Navajo
Nation existed in 1962, originally the plan 1 think was to .
include mustly lands within the Navajc Nation. But I don't,
have to tell those people whc are from that area, the land f
is so pcor for growing crops that the government gave up !
and said, all right, gc take the ranchers' lands outside
but you're going to have to pay for it. And the Navajo
Nation has, in fact, made arrangements tc gay, 1'11 have
to ask Mr. Holmes if the money has been paid yet. But what
Section "b" says that the land is provided for in the pro-
ject that's outside the Navajo Nation boundary was bought
by tne Navajo Nation and then transferred to the United .
States Government and then bheld ‘in trist for the Navajo
Nation. :

Now going to Page 10, I refuse to read that whole
page again and I think Mr. Beyal will shoot me if{ I tried.
That's just the Navajc Naticn agrees that within this land
that's either withir the Navajo Nation already or is added
to the Navajo Naticn by pirchase and taen transferred to
tne United States Government to be held in trust, Navajo
Nation agrees that it author:zes the Federal Government to
do everything they have to to build the irrigation project
and we'll grant easements, rights or whatever in order to
do that.

Then turning to tre bottom 2i that if there are
areas of special significanze as Mr. Johnson indicated
cemeteries or religious plazes, some cf them you know
were actually covered when the Navajo Dam itself was built,
but if there are it's the duty of the Navajo Nation, hope-
fully, NAPI to provide that information and then the
Contracting Officer from the government and whoever at NAPI
is delegated would werk together to solve that problem. And
the United States will supply surveys tc the Navajo Nation
and I gather this has been cn-going for the last five or
six years with NAFI and its predecessors, and the Navajo
Nation has forty-five days to comment.
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Well, the project as we all know has been delayet
by the Federal Government for at least six years and if
there needs to be some procedure, whereby, the Federal
Government makes a proposal, let's say, Block 4, Block 5
or something shows a survey, gives it to NAPI and then
NAPI has to come up with a respcnse. We have never heard
from NAPI, the forty-five days isn't long enough but if
we're the people, the Navajo Nation, saying make it 180
days the Federal Government will say, sure, we'll delay
the project another half a year. So that's the forty-five
days.

Now on Page 13, Section "d" is a problem that
has come up in -- I think it's principally come up in just
the past year or so, it came up about the same time as
this issue about the sprinkler arose. The Navajo Nation
water rights do not only include the surface water rights
but ground water rights as well. In some cases, and I'm
the last one to talk knowledgeably about hydrology and
the like, ground water is directly related to surface
water and if you have a shallow well, that's something,
and you're into the same water table that you're taking
water from the.surface source and it goes into the ground
and now you're drilling the well into -- you're tapping
the same return. flow, that's one situation.

Another time you may be in a deep aquifer, a
thousand or more feet below the surface, and you're not --
and your ground water return has nothing to do with the
use of surface water, at least, in any reasonable period
of years. But the project, particularly when the project
was scheduled to be an open ditch type of irrigation system
would require that much more water to be sent out irto the
fields then the plants would actually absorb and a good
deal of water would just come back through the ground and
presumably at scme point into the San Juan River.

The sprinkler system as I understand it there's
much less of that because you use less water to begin
with and it goes on the surface of the plants, that's
more than I know about that. But the return flow =-- the
question is how to count the return flow and who can use
it, and the government -- if you're looking -at that
Paragraph "b", the government wanted to stop that after
the word San Juan River which meant that they could take
credit for the government or use the return flow and the
addition beginning with "provided however" is an attempt
to say, all right, if the government for some reason is
going to use that return flow; well, okay, but in no way
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will the Navajo Nation waive or limit or restrict its right
to San Juan River water. ; '

’

Going on to "e", that's a similiar type of con-
sideration, that's probably the single most difficulty con-
troversial and questionable provision in the entire agreement
and if we'we going to.be doing something for negotiation
purposes where presumably the Resources Committee and, per-
haps, NAPI people will be going back .and meeting with
Reclamation, perhaps that just simply ought to be z2tricken.

But let me explain what it means. As we've said
all day the irrigation project is a Navajo named project
but it's really a federal project being run with NeW Mexico's
water. Now you, in addition, separate and apart long before
there was an irrigation project, have and had Winters
Doctrine rights in New Mexico and through the Navajo Nation.
Let us say, for example, that you have the right to
2,000,000 acre feet in the San Juan Basin in New Mexico,
‘or you might say you've got all that water and we know darn
little of it is being used on the Navajo lands or Navajo
industry. You might say why talk all this nonsense about
shortages, let the Anglos split their shortages any way they
want, you've got all this water, just take 508,000 or how
ever many acre feet it takes. Okay, the Bureau of Reclamation
comes and says, well, you're 200,000 acre feet short in 19833
you say,well, fine, just take it from our Winters becirine
water and that's something that I would think you'd want to
do.

The problem, however, is that this legislation
like anything that goes through the Congress is a matter
of compromise and the Federal Government becsuse of the
position of the State of New Mexicoj; Clinton Anderson,
for those of you who go back a little vay, extracted a
promise that in return for building the project $200,000,000
of Federal expenditures not to be rcpaid by the Navajo
Nation that you wouldn't do that. Because you and I may
discuss Navajo water or Anglo water and El Paso wate ',
there's only -- you know, water is water and if the Navajo
Nation takes its water would mean there isn't going to be
any left. And that's, of course, the ultimate problem of
the 1980's that we will have to all discuss at great
length in the days and weeks ahead. '

o what this priority claims means is that you
agree that oecause the Federal Government put up the
$200,000,000 to build the project that you're not going
to as a result of the operation of the prcject, and I'm
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not saying what you're going to do elsewhere, you're not
going to show up everybody else's water in the San Juan.
Now that is not saying and that's why the second -- the
last part of this paragraph reads the operation of this
project in no way satisfying, fulfilling, limiting or
measuring Navajo water rights into the waters of the San
Juan River.

You're saying, okay, as long.as we're just talk-

ing about the irpigation project, you agree not to claim

a priority over Anglo users. You will not say we want

the project running full and Farmington can go thirty.
However, what you aren't saying is that you won't have
some other projects cor other uses, certainly Navajo
projects that may 1ink Farmington and Albuquerque go
thirsty. But as I said for negotiation purposes you

might want to Jjust leave this out and let the government
suggest it again.

NOAH NOTAH: (The following remarks were inter-
preted by Carl Beyal.)

llere's a projec. which has been planned for years
ago and that the Navajo Tribal leaders at the time decided
that this was something that they would hope to have
accomplished for the benefit of the Navajo, people and at
the same time I'm sure everybody understood that eventually
this would lead into other matters, issues like this would
be dealt with and things like this would be coming forth
and I'm sure this is what we are engaged in now at the
moment. This might be said for other major undertakings
also.

But along with what Mr. Harry Tome has mentioned
earlier, I would like to enlarge upon that. 0f course,
a reply has been made that by adopting this resolution
+nat this would supersede any previous resolution that
the Council may have with respect to all this. But we
have a management board which is very closely concerned
with these developments and if that management board had
been given the opportunity to study up on this and review
all the existing resolutions that the Navajo Tribe may
have adopted to promote this? I'm sure if this was routed
through them they would have the pioposal showing what
resolutions we are rescinding and so on. And, in that
regard, I'd like to know if you have reviewed this with
the management board and so on?
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LARRY RUZOW: Mr. Chairman, Members of the Navajo
Tribal Council: We have located the resolution that you're
referring to and Mr. Tcme referred to before concerning the
1964 action of the Navajo Tribal Council, and the answer
to the question that was raised earlier by Mr. Tome is yes,
the Tribal Council by a unanimous vote on March 2, 1964
did approve a resolution that, first of all, requested an
addition to the land that was to be available for the project
outside the Navajo Nation. The recommendation that as I
understand from reading the Act became law.

And, secondly, authorized a contract for the water
to be signed by the Chairman. There is an attachment which
I have reviewed and after the break we certainly can get
copies available to the Council, it's very much similiar
to the government version of the contract, it does not
contain any of the protection of Navajo water rights we've
been discussing today. So we do now have a reference to that
contract.

As far as reviewing things with the management
board I, myself, have from.time to time discussed things
with Mr. Nunn on a repeated basis, presently Mr. Nunn is an
attorney with NAPI, and have had extensive discussions with
the Vice Chairman. Of course, ultimately the contract
must be between the Navajo Nation and the United States
and not between NAPI and the United States.

THE CHAIRMAN: Members of the Navajo Tribal
Council: There is a resolution of the Navajo Tribal Council
dated 1964 that deals with the same subject, but rather it's
kind of broad in one section, in the "Resolved" clause, that
request for additional land and other parts of the "Resolved"
section deals with a specific contract, draft contract,
that instructs the Chairman to go ahead and execute with
the Secretary of the Interior. So if that is the case
pernaps tnis proposed resoluiion should state that the '6u
resolution is modified or amended, a specific portion of
tnat resolution which will be amended <o that it does not
nave any conflict with what's being talked about now.

George James.

GEORGE JAMES: (The following remarks were inter-
preted by Carl Beyal.)

Mr. Chairman, on Page 14 there is on the lower iy
part of the page a provision wiich states something about
applicable Federal law as well as the laws of the State of
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New Mexico and that, herein, we're talking about the Federal
part of it, are we talking ~ithin the realm of activities

of tne Public Health Services? So, too, with the laws of
New Mexico? We, as the Council, have established an
Environmental Protection Commission or some such group

wno would function for matters such as this and I wonder

if pernaps having no confidence in that new office that

we nave to have a paragraph such as that? This is my
question.

And then in talking about this control you mention
tnings like garbage and other type of matters L.re where we
«now tnat in cities, places like that they have such services
wnich, of course, is for charge. And, therefore, just how
nucn of tnese laws under the State of New Mexico are we
incorporating or would be more or less approving by this
action if we are to adopt this?

LARRY RUZOW: Mr. Chairman, Members of the Navajo
Tripal Council: I think Mr. James has made a good point,
you snould be aware that in the original government draft,
the latest one tnat they have suggested is even worse, at
reads as follows, Paragraph 1k, The Navajo Tribe shall
witnin its legal authority comply fully with all applicable
Federal laws, et cetera, in the State of New Mexico. They
didn't even limit it to the operation of the irrigation
project and that could mean almost anything. So we did

change it to say we're only talking about the irrigation
project.

But even so I think Mr. James' point is well
taken and tnere is no reason unless the Council feels
otnerwise to have and the laws of the State of New Mexico,
tnat could be stricken without any problem at all certainly
from our standpoint.

As far as the Navajo Environmental Protection
Commission, under one hand it looks a l-ttle funny for the
Navajo Nation to agree to follow part of itself which is
tne Navajo Environmental Protection Commission. On the
otner nand one problem we've had which certainly does not
reflect on tne Board or the Commission members is that
there are no Navajo Nation regulations, et cetera, which
tne Commission has put out yet. And so if we were to say
to comply with Commission regulations the government would
say, well, what are they and we'd say, we really don't
know because tnere aren't any. But at least we could get
rid of New Mexico witnout mucn trouble.
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And on the Chairman's suggestlon about a reference
to that 1964 resolution, as I said copies are now being runned
off but tne posszblllty would be that Paragraph 6 of the
"Resolved" clause mignt say -- Paragraph 2 of the "Resolved"
clause of the resolution CMA-l4-64, March 2, 1964, is hereby
rescinded, I think that would accompllsh what the Chairman
nas suggested.

BENJAMIN HOGUE: 1I'd like to refer to the second
page of the proposed resolution, Paragraph 4 and 5 where it
reads tne Navajo people shall be given every opportunlty
to use land within tne project for farming, I take thls to
mean that these are 1nd1v1dual operators like we have in
tne Sniprock area.

And then if you go down to the next paragraph where
it says the Navajo Tribal Council dzsapproves of any attempt
to lease, assign or otherwise transfer pro;ect lands to any
entlty of a commercial nature. I think there's a lot of

interest on the part of some of these farmers to go into
tnlsand farm the land in this area. It seems like we're
blocking this opportunity that's referred to in Paragraph
4 -- I mean 5 by the sentence I've read, the last part of
Paragraph 5; if they want to sell their products then they
cannot farm the lands. So it seems like there's no oppor-
tunity for any person that would like to farm in that area.

I'd like to request the person that made the
motion that should he like go into farming it seems like
tnere's no opportunity for him, so since he's an attorney,
I'd like to ask him to correct this.

LARRY RUZOW: Thank you, Mr. Chairman, Members of
the Navajo Tribal Council: In response to Mr. Hogue's ques-
tion, it's certainly trues that Paragraph 4 of the "Resolved"
clause of the proposed resolution is deslgned deliberately
and specifically to mean that the land is available for the
Navajo people for farming. Paragraph 5 is tc¢ prevent and,
I'm in no way saying this is the intention of the Anglo
Farm Manager or the NAPI Anglo Board members, and the rumors
about Del Monte and the rest, and this Paragraph 5 says
no, the project lands are not going to be transferred to
Mayor Webb or Del Monte or anybody else.

Now if, as Mr. Hogue says, we want to also make
clear that Navajo people either 1nd1v1dually or in groups
want, it should be -- of course, they're encouraged to do
tne farming and sell tneir products to whoever they want,
hopefully there'll be Navajo processing plants instead of
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of having to go up to the Anglos up in Cortez every week.
But you might just say in Paragraph 5, assign or otherwise
transfer project lands to any non-Navajo entity, insert the
word "non-Navajos" between "any" and "entity" and I think
that would do it.

FRED JOHNSON: Mr. Cnairman, Members of the Tribal
Council: In response to Mr. Hogue's suggestion, I think it
was a mere suggestion, he didn't ask for an amendment but I
will take that as an amendment on the part of the motion here.
And the "Resolved" clause 5 will read "The Navajo Tribal
Council for and on behalf of the Navajo Nation reaffirms
its intention that the project be administered from within
the Navajo Nation (including prouject lands) and disapproves
of any attempt to lease, assign or otherwise transfer project
lands to any non-Navajo entity of a commercial nature or
one not part of the Navajo Nation.":

And also after -- I guess this will be after the
break, the "Resolved" clause 6 will be worked out in detail,
tnat is if we have a break, and in that case I will go ahead
and have a language as suggested rescinding the '64 reso-
lution as "Resolved" clause 6.

Going back to Page 5 of the agreement under the
Diversion I would like Mr. Ruzow's comments as to a sub-
paragraph 3 to specifically define what diversion is meant
as far as the Navajo Indian Irrigation Project goes. And
I have a couple of sentences here which I think that will
cover that, it goes as such: Diversion shall mean 508,000
acre feet of water, diversion through the project work
above the reservoir and shall exclude hydro-electric water
for generation of electricity below the reservoir. Any
water for hydro-electric purposes below the reservoir shall
not be charged to the 508,000 acre feet of water allocated
to tne Navajo Indian Irrigation Project. If L2 thinks that
we can have this as part of the final agreement, then I
would make this as a part of the contract. Thank you.

THE CHAIRMAN: Mr. Chairman, Members of the
Council: I think that Mr. Johnson's suggestion is a good
one as long as we all understand like everything else t .at
we have all changed, it's for negotiation purposes and
now it has -- now the easiest part is in here, the hard
part will be dealing with the Bureau of Reclamation and
wnat eventually comes back to this Council through the
Advisory Committee and Resources Committee may or may
not include that.
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THE CHAIRMAN: If there's no further questions, all
e in favor please stand; opposed.

CARL BEYAL: Mr. Chairman, the results: 43 in favor
anc none opposing.

THE CHAIRMAN: Members of the Council: With that
vote, 43 in favor and none opposing, the proposed resolution
is hereby approved.

As I've stated and as have been stated by the
gentleman who made the motion in the proposed resolution
in tne "Now Therefore Be It Resolved" section changes have
been made in Paragraph 3 to reflect that any revision of
this Exhibit "A" and the contract should come back to the
Navajo Tribal Council. In Paragraph 5 1ine four a word
",on-Navajo" has been added between "any" and "entity".
And also in Paragraph 6, a language shoul? be inserted as
have been stated by the General Counsel that this resolu-
tion modifies all of Resolution '64 with respect to the
contract that was submitted for approval at that time.
Also in Exhibit "A" jtself, Page 5, a third paragraph
will be added to specifically address itself to the
diversion of 508,000 acre feet of water not to be used
for any future proposal of hydro-electric purposes below
th: reservoir itself, that language was pead to us. So
that is the way the resolution has been approved.

We'll now recess until tomorrow at ten o'clock.
(Whereupon, at 4:05 P.M., Thursday, November 6,

1975, the Navajo Tribal Council recessed to reconvene the
following day, Friday, November 7, 1975 at 10:00 A.M.)
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